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MEMORANDUM OPINION 
 
 

In my Order on Pending Motions dated October 2, 2006 at 49-50 (Docket 

Item 91), the discussion of New York law on constructive trust claims omitted 

relevant caselaw.  As I noted correctly, the New York Court of Appeals did state in 

Sharp v. Kosmalski, 351 N.E.2d 721, 723 (N.Y. 1976), that a confidential or 

fiduciary relation was required in order to impose a constructive trust.  But it later 

retreated from that requirement in Simonds v. Simonds, 45 N.Y.2d 233, 241(N.Y. 

1978).  The plaintiff Deep cited the Simonds decision, albeit not for this particular 

proposition.  I therefore should have referred to Simonds.  The Simonds change 

was also recognized by the Second Circuit Court of Appeals, which Deep did cite 

for this proposition.  In re Koreag, Controle et Revision S.A., 961 F.2d 341, 354 

(2d Cir. 1992).  New York’s highest court, however, appears to be of mixed minds 

about the requirement.  In 2005, it listed a confidential or fiduciary relation once 

again as a requirement for a constructive trust.  Consumers Union of U.S., Inc. v. 
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State of New York, 5 N.Y.3d 327, 347 n.14 (N.Y. 2005) (quoting Bankers Sec. Life 

Ins. Soc’y v. Shakerdge, 406 N.E.2d 440, 440 (N.Y. 1980).  It appears therefore 

that New York law on a constructive trust cause of action is less clear than I 

described in the Order of October 2, 2006. 

 DATED THIS 13TH DAY OF OCTOBER, 2006 

 

       /S/D. BROCK HORNBY                          
       D. BROCK HORNBY 
       UNITED STATES DISTRICT JUDGE 
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U.S. DISTRICT COURT 
DISTRICT OF MAINE (PORTLAND) 
CIVIL DOCKET FOR CASE #: 2:05CV118 
 

JOHN A. DEEP 
 
     Plaintiff 

represented by JOHN A. DEEP, Pro Se  
26 Roosevelt Blvd  
Cohoes, NY 12047  
(518) 233-0225  
email: john@gotvp.com 

   

v .   

   

RECORDING INDUSTRY ASSOCIATION OF 
AMERICA, INC.,  
 
ARISTA RECORDS, INC., 
 
ATLANTIC RECORDING CORPORATION, 
 
ATLANTIC RHINO VENTURES, INC. d/b/a RHINO 
ENTERTAINMENT COMPANY, 
 
BAD BOYS RECORDS, 
 
ARISTA GOOD GIRLS, INC., 
 
CAPITOL RECORDS, INC., 
 
ELEKTRA ENTERTAINMENT GROUP, INC., 
 
HOLLYWOOD RECORDS, INC., 
 
INTERSCOPE RECORDS, 
 
LAFACE RECORDS, INC., 
 
LONDON-SIRE RECORDS, INC., 
 
MOTOWN RECORD COMPANY, LP, 
 
RCA RECORDS LABEL d/b/a BMG Entertainment 
agent of 
BMG MUSIC, 
 
SONY MUSIC ENTERTAINMENT, INC., 
 
UMG RECORDINGS, INC., 
 
VIRGIN RECORDS AMERICA, INC., 
 
WALT DISNEY RECORDS, 
 
WARNER BROS RECORDS, INC., 
 
WEA INTERNATIONAL, INC., 
 
WEA LATINA, INC., 
 
ZOMBA RECORDING CORPORATION, 
 
 
and 
 

represented by KARIN G. PAGNANELLI 
Mitchell Silberberg & Knupp, LLP 
11377 W. Olympic Blvd 
Los Angeles, CA  90064 
email: kgp@msk.com 
 
TERENCE J. DEVINE 
DAVID F. KUNZ  
Degraff, Foy Law Firm  
90 State Street  
Albany, NY 12207  
(518) 462-5300 
 
WILLIAM J. KAYATTA, JR. 
CLIFFORD RUPRECHT 
Pierce Atwood 
One Monument Square  
Portland, ME  04101-1110 
(207) 791-1100 
email: wkayatta@pierceatwood.com 
cruprecht@pierceatwood.com 
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METRO-GOLDWYN-MAYER STUDIOS INC., 
 
COLUMBIA PICTURES INDUSTRIES, INC., 
 
DISNEY ENTERPRISES, INC. 
 
NEW LINE CINEMA CORPORATION, 
 
PARAMOUNT PICTURES CORPORATION, 
 
TIME WARNER ENTERTAINMENT COMPANY, LP, 
 
TWENTIETH CENTURY FOX MOVIE 
CORPORATION, 
 
 
 
 
 
 
 
 
 
 
 
and 
 
 

 TERENCE J. DEVINE 
DAVID F. KUNZ  
Degraff, Foy Law Firm  
90 State Street  
Albany, NY 12207  
(518) 462-5300 
 
CLIFFORD RUPRECHT 
Pierce Atwood 
One Monument Square  
Portland, ME  04101-1110 
(207) 791-1100 
email: cruprecht@pierceatwood.com 
 
THOMAS G. HENTOFF 
Williams & Connolly 
725 Twelfth Street, NW 
Washington, DC  20005 
(202) 434-5804 
email: thentoff@wc.com 
 
KATHERINE B. FORREST 
Cravath, Swaine & Moore, LLP 
Worldwide Plaza, 825 Eighth Avenue 
New York, NY  10019 
(212) 474-1000 
email: kforrest@cravath.com 
(New Line and Time Warner only) 

 

TRANSWORLD ENTERTAINMENT CORPORATION 
 
 
and 
 
   

represented by ANDREW C. ROSE  
Nixon, Peabody LLP 
Omni Plaza, Suite 900  
30 South Pearl Street  
Albany, NY 12207  
(518) 427-2666 
email: acrose@nixonpeabody.com 
 
JOSEPH H. GROFF, III 
BRENDAN P. RIELLY 
Jensen, Baird, Gardner & Henry 
P.O. Box 4510 
Portland, ME  04112 
(207) 775-7271 
email: jgroff@jbgh.com 
brielly@jbgh.com 
 

DAVID BOIES, 
 
BOIES SCHILLER & FLEXNER LLP, 
 
STRAUS & BOIES LLP 
 
 
     Defendants 

Represented By CHARLES A. HARVEY, JR.  
ROBERT S. FRANK 
Harvey & Frank  
P.O. Box 126  
Portland, Me 04112  
(207) 775-1300  
email: harvey@harveyfrank.com 
frank@harveyfrank.com 
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U.S. DISTRICT COURT 
DISTRICT OF MAINE (PORTLAND) 
CIVIL DOCKET FOR CASE #: 2:05CV149 
 

JOHN A. DEEP 
 
     Plaintiff 

represented by JOHN A. DEEP, Pro Se  
26 Roosevelt Blvd. 
Cohoes, NY 12047  
(518) 233-0225  
email: john@gotvp.com 

   

v .   

   

RECORDING INDUSTRY ASSOCIATION OF 
AMERICA, INC., 
 
ATLANTIC RECORDING CORPORATION, 
 
BMG MUSIC, 
 
BERTELSMANN MUSIC GROUP, INC., 
 
SONY MUSIC ENTERTAINMENT, INC., 
 
WARNER BROS RECORDS, INC., 
 
WARNER ELEKTRA ATLANTIC CORPORATION, 
 
WARNER MUSIC GROUP, INC. 
 
 
and 
 

represented by KARIN G. PAGNANELLI 
Mitchell Silberberg & Knupp, LLP 
11377 W. Olympic Blvd 
Los Angeles, CA  90064 
email: kgp@msk.com 
 
TERENCE J. DEVINE  
Degraff, Foy Law Firm  
90 State Street  
Albany, NY 12207  
(518) 462-5300 
 
CLIFFORD RUPRECHT 
Pierce Atwood 
One Monument Square  
Portland, ME  04101-1110 
(207) 791-1100 
email: cruprecht@pierceatwood.com 

   

TRANSWORLD ENTERTAINMENT CORPORATION 
 
 
and 
 
   

represented by ANDREW C. ROSE  
Nixon, Peabody LLP 
Omni Plaza, Suite 900  
30 South Pearl Street  
Albany, NY 12207  
(518) 427-2666 
email: acrose@nixonpeabody.com 
 
JOSEPH H. GROFF, III 
Jensen, Baird, Gardner & Henry 
P.O. Box 4510 
Portland, ME  04112 
(207) 775-7271 
email: jgroff@jbgh.com 
 

 

DAVID BOIES, 
 
BOIES SCHILLER & FLEXNER LLP, 
 
STRAUS & BOIES LLP 
 
 
     Defendants 

Represented By CHARLES A. HARVEY, JR.  
ROBERT S. FRANK 
Harvey & Frank  
P.O. Box 126  
Portland, Me 04112  
(207) 775-1300  
email: harvey@harveyfrank.com 
frank@harveyfrank.com 
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U.S. DISTRICT COURT 
DISTRICT OF MAINE (PORTLAND)  
CIVIL DOCKET FOR CASE #: 2:00-MD-1361-DBH 
 
LIAISON COUNSEL FOR THE PLAINTIFF STATES: 
Francis E. Ackerman, Maine Assistant Attorney General 
6 State House Station 
Augusta, ME  04333-0006 
(207) 626-8800 
 
LEAD COUNSEL FOR THE PLAINTIFF STATES: 
Linda Gargiulo, Assistant Attorney General 
120 Broadway, Suite 2601 
New York, NY  10271 
(212) 416-8274 
 
Lizabeth Leeds, Assistant Attorney General 
PL-01 The Capitol 
Tallahassee, FL  32399-1050 
(850) 414-3851 
 
LIAISON COUNSEL FOR THE PRIVATE PLAINTIFFS: 
Alfred C. Frawley, III, Esq. 
Gregory P. Hansel, Esq. 
Preti, Flaherty, Beliveau & Haley, LLC 
P.O. Box 9546 
Portland, ME  04112-9546 
(207) 791-3230 
 
LEAD COUNSEL FOR THE PRIVATE PLAINTIFFS: 
Joseph C. Kohn, Esq. 
Michael J. Boni, Esq. 
Kohn, Swift & Graf, PC 
One South Broad Street, Suite 2100 
Philadelphia, PA  19106 
(215) 238-1700 
 
COUNSEL FOR THE TROWBRIDGE PLAINTIFFS: 
Michael Jaffe, Esq. 
Wolf Haldenstein Adler Freeman & Herz, LLP 
270 Madison Avenue 
New York, NY  10016 
(212) 545-4600 
 
LIAISON COUNSEL FOR THE DISTRIBUTOR DEFENDANTS: 
William J. Kayatta, Jr., Esq. 
Clifford H. Ruprecht, Esq. 
Pierce Atwood 
One Monument Square  
Portland, ME  04101 
(207) 791-1100 
 
LIAISON COUNSEL FOR THE RETAILER DEFENDANTS: 
Joseph H. Groff, III, Esq. 
Jensen, Baird, Gardner & Henry 
P.O. Box 4510 
Portland, ME  04112-4510 
(207) 775-7271 

 


